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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


I 


May appellant challenge for the first time on appeal 
the out-of-court identification of him by the complaining 

itness on due process grounds? If so, considering the 
totality of the circumstances in this case, was the iden- 
tification procedure employed herein so impermissibly 
suggestive as to give rise to a very substantial likelihood 
of irreparable misidentification? 


ef 


Did the trial court commit plain error in denying ap- 
pellant’s requested instruction concerning the identifica- 
tion procedure where a) the request was made after the 
court had given its charge, b) appellant expressed satis- 
faction therewith, c) the court’s ruling that the requested 


instruction was covered by its identity instruction was 
not objected to below, and d) the requested instruction 
improperly isolated only one fact concerning the identifi- 
cation procedure and included a statement of fact which 
was not supported by the record? 


Til 


Did the trial court err in admitting a revolver into 
evidence where a) the complainant, a bus driver who had 
considerable familiarity with guns, identified this revolver 
as being similar in all respects to the one used by appel- 
lant’s accomplice during the robbery, b) appellant and 
his accomplice, who was identified by the complainant in 
a lineup, were arrested together less than five days after 
the robbery after fleeing from a stolen car, and c) the 
revolver was recovered a few hours after and in the area 
of their arrest in close proximity to the accomplice’s 
wallet, which contained his notebook and 15 bus tokens. 
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ALLEN SLATER, APPELLANT 
vw. 


UNITED STATES OF AMERICA, APPELLEE 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Summary of Proceedings 


On January 3, 1966, appellant was indicted along with 
one Jerry Matthews on charges of robbery and assault 
with a dangerous weapon, that is, a gun. These charges 
arose out of the gunpoint holdup of a D.C. Transit Com- 
pany bus driver, Douglas J. Thorne, on the evening of 
October 2, 1965. (Criminal No. 14-66). 

On March 8, 1966, the government’s motion to remand 
defendant Matthews’ case to the juvenile court pursuant 


(1) 


2 


to Black v. United States, 122 U.S. App. D.C. 393, 355 
F.2d 104 11965), was granted, and Matthew’s case was 
severed from appellant’s. Appellant was tried before a 
jury. Judge Howard F. Coreoran presiding, on March 
14-15. 1966. The jury found appellant guilty on both 
counts. On April 29, 1966, Judge Corcoran sentenced 
appellant to concurrent terms of imprisonment of from 
three to nine years on each count. He now appeals. 


B. The Offense 


On October 2, 1965, at approximately 10:30 p.m., Doug- 
las J. Thorne. a bus driver for the D.C. Transit Com- 
pany, was taking a short layover at the end of a run at 
the bus terminal at 6200 Dix Street, N.E. (Tr. 3-6). 
Thorne testified that he noticed “three guys” standing in 
front and to the side of the bus at that time. Two from 
this group walked towards the bus and boarded it. Thorne 
observed one of them walk by his side, turn back towards 
the front of the bus and reach down to the metal box on 
he floor which Thorne used to carry his change carrier, 
tokens, and transfers. The second man stopped on the 
steps of the bus and pointed a revolver at Thorne. The 
metal box was empty, so the first man grabbed the change 
carrier from the rack, snapping the chain which secured 
it. It contained about twenty-four dollars in change and 
about forty-five to fifty bus tokens (Tr. 6-8). 

The first man told Thorne to take the bills out of his 
pocket and Thorne obediently handed about eight or nine 
dollars in bills belonging to the bus company to this rob- 
ber. Thorne watched as both men turned around, left the 
terminal, got into a dark blue, two door, 1960 Oldsmobile 
and drove away (Tr. 89). Thorne called the company 
from a nearby phone and when the police arrived, he 
reported the incident to them (Tr. 10). The lights were 
on in the bus during the offense (Tr. 13). 

Thorne positively identified appellant as the robber who 
took the change carrier and money from him (Tr. 9-10). 
Appellant made no objection on any ground to this in- 
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court identification, Thorne later testified in rebuttal 
that he had identified Jerry Matthews in a lineup as being 
the man who held the revolver on him while appellant 
took the money and tokens (Tr. 98-99, 101-04). 

Thorne said that he owned a gun and his testimony 
showed that he was extremely familiar with guns in 
general: 


Q. All right. Now do you happen to have some 
familiarity—or is there any reason why you have 
gained familiarity with guns besides owning one? 

A. Well sir, I was raised on a farm al] my life 
and have messed with them all my life and then I 
was in the Service four years and I was in aircraft 
armaments and we had to know all the ground weap- 
ons, hand weapons and so forth and know all the 
parts and so forth because of base defense and so 
forth. (Tr. 10-11.) 


Thorne described the revolver used by Matthews in the 
robbery as being of a large caliber, either a forty-four or 


a forty-five. He said it was very unusual and quite old. 
He said that in a newer model of a gun of this large cali- 
ber “there would be quite a difference in design.” The 
newer gun would have a more modern design and would 
be black, whereas the gun pointed at him had a brown 
coloration to it (Tr. 11, 18). Thorne identified Govern- 
ment’s Exhibit No. 1 as a gun which appeared to be the 
same as the one used when he was robbed. He could 
discern no differences between Government’s Exhibit No. 
1 and the gun used in the holdup (Tr. 11-12). 


C. The Arrest and Recovery of Evidence 


The trial court heard testimony outside the jury’s 
presence concerning appellant’s and Matthews’ arrests 
and the subsequent recovery of the gun (Government’s 
Exhibit No. 1) and other property belonging to Matthews 
found at the scene of their arrest (Tr. 19-20). 

Officer Paul E. Mead of the 14th Precinct testified that 
about 1:45 a.m. on October 7, 1965, less than five days 
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cer this robbery. a police unit spotted a vehicle which 
had been reported stolen earlier that morning and began 
chasing it. Mead and his partner took up the chase for 
approximately three or four blocks whereupon the two 
occupants abandoned the stolen car at 58th and Foot 
Streets N.W. The subjects jumped from the car and ran 
between two buildings in the 300 block of 58th Street, 
N.E. Officer Mead apprehended one of the subjects, ap- 
pellant Slater, hiding in a window well of a basement 
window on the side of one of these buildings. Another 
officer apprehended Jerry Matthews, the other subject, in 
the same area (Tr. 20-23). 

Approximately five to five and a half hours later, Offi- 
cer Mead and other officers returned to the area in which 
these subjects had been arrested and conducted a search. 
Mead testified that they found a large caliber revolver 
with a broken grip, a black leather wallet, an address 
book with the name Matthews in it, and several bus tokens 
all very close together on the ground in the area where 
appellant and Matthews were arrested. The arresting 
officers had not seen any of these items drop from the 
suspects during the chase (Tr. 23-26). 

At this time the trial court ruled that the government 
had not tied these items sufficiently to appellant or Mat- 
thews to allow their admissibility in evidence. Over the 
prosecutor’s strenuous urging to the contrary, the court 
excluded the gun from evidence (Tr. 28-37). Officer 
Mead thereafter testified before the jury concerning ap- 
pellant’s and Matthews’ chase and arrest in this area, 
but did not repeat his testimony concerning the recovery 
of the gun and other evidence. The government rested 
(Tr. 37-40). 


D. Appellant’s Defense 


Appellant took the stand on his own behalf. He testified 
that at 6:00 p.m. on the day of this offense he was at 
the home of Diane Gray, Jerry Matthews’ married sister, 
at 1719 Corcoran Street, N.W. He said that at that time 
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he, Joan Matthews, and Mrs. Gray took a cab to 277 - 56th 
Street, N.E., the home of Mrs. Marie Matthews, her son 
Jerry, his sister Joan, who was appellant’s girlfriend, 
and some younger brothers and sisters. Appellant said 
he had known Jerry Matthews for over two years and 
since August, 1965 he had frequented the Matthews’ home 
more than once a week (Tr. 48-49, 54-59, 75). 

Appellant said that when he arrived at the Matthews’ 
home there were several people present, whom he knew, 
having a party or get-together. According to appellant, 
present were Mrs. Marie Matthews, Jerry Matthews, ap- 
pellant’s friend Francis Davis, Joan Matthews, Linda 
Matthews, Diane Gray, Walter Gray, Jr., Francis Davis’ 
girlfriend, and the other Matthews’ children, a total of at 
least eleven people appellant knew (Tr. 59-67). 

Appellant claimed that he left the party “well after 
twelve o’clock” in the morning. He said that Jerry Mat- 
thews left only five or ten minutes ahead of him. Appel- 
lant said he, Joan and Linda Matthews, and Diane Gray 
took a cab to Diane’s home. He said Jerry Matthews left 
before him with Walter Gray, Jr. and Francis Davis to 
take the former’s girlfriend home. Appellant stated un- 
equivocally that at no time earlier in the evening did 
either he or Jerry Matthews leave the Matthews’ home. 
He was certain that Mrs. Matthews was at the party 
throughout the evening and that everyone present was 
either in the living room or the kitchen the entire time 
(Tr. 49, 67-72). 

On cross-examination, without objection, appellant iden- 
tified government’s Exhibits Nos. 2 and 3 as Jerry Mat- 
thews’ secretary wallet and notebook (Tr. 79-83). 

Although the gun was not in evidence, on direct exam- 
ination appellant’s trial counsel asked him, “Have you 
ever seen that gun, the gun which was introduced by the 
prosecution earlier in the case?” Appellant replied, “No, 
sir, I didn’t.” The trial court pointed out that the gun 
was not in evidence, and appellant’s counsel asked that 
the question be stricken (Tr. 49). After appellant iden- 
tified Matthews’ wallet and notebook, the prosecutor re- 
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quested permission to show the gun to appellant. There 
was no odjection. and the court allowed the government 
to ask appellant if he could identify Government’s Exhibit 
No. 1. Appellant denied ever having seen this weapon 
prior to trial (Tr. 84-85). 

Appellant rested his case without calling any of the 
eleven people he testified he was with at the time of the 
roobery to corroborate his alibi. Mrs. Marie Matthews 
was subpoenaed by appellant and was present in the court- 
house, but appellant’s attorney advised appellant not to 
call her as his witness, which advice appellant accepted 
(Tr. 93-94). 


E. The Government's Rebuttal 


The government called Private William 0. Wiggins, of 
the l4th Precinct as part of its rebuttal case. Private 
Wiggins testified that at 1:38 a.m. on the morning of 
October 3, 1965, approximately three hours after this 
offense took place, he responded to the vicinity of 225 - 


57th Place, N.E.. pursuant to a radio run for an auto- 
mobile blocking the street. In front of that address he 
found a blue, two door, 1960 Oldsmobile abandoned in 
the middle of the street with the right door open and situ- 
ated so that traffic could not pass on either side; no one 
was in the vehicle (Tr. 94-96). 

Private Wiggins also testified that 277-56th Street, 
N.E., the address of the Matthews’ home, was one block 
west of 225-57th Place, N.E., where the blue Oldsmobile 
was abandoned. Also, there is an embankment and vacant 
lot between these blocks at this location (Tr. 96-97). 
Appellant admitted at trial that he was familiar with 
this shortcut between those streets and his friend Mat- 
thew’s house (Tr. 75-76). 

Finally, Private Wiggins stated that the Matthews’ 
home was about seven or eight blocks and a two minute 
drive by car in normal traffic conditions at ordinary speed 
from the bus stop at 6200 Dix Street, N.E., where this 
robbery occurred (Tr. 97-98). 


7 


In view of appellant’s identification of Matthew’s wallet 
and notebook which were found in close proximity to the 
gun identified by the complainant Thorne, the prosecutor 
proffered that a sufficient basis had been established to 
support the admissibility of the gun in evidence. The 
court agreed that a stronger connection had been estab- 
lished between Matthews, the gun and this robbery, and 
therefore allowed the government to call Officer Karl 
Mattis, who conducted the search which uncovered the 
evidence, to testify initially outside the jury’s presence. 

Officer Mattis testified that when he reported to work 
on the morning of October 7, 1965, he talked with the 
officers who arrested appellant and Matthews earlier that 
morning. Their descriptions matched those of individuals 
Mattis was looking for. Upon learning that no gun had 
been recovered, Mattis returned with Officer Mead to 
the area where appellant and his companion were appre- 
hended and searched in the direction in which they fled 
across a vacant grass plot between two groups of row 
houses and over a 40 inch high fence adjacent a concrete 
sidewalk leading to one group of houses. The sidewalk 
was not a public thoroughfare, but the private access to 
the entrances of the two to three row houses opposite this 
fence. The search was conducted at about 8:30 a.m. (Tr. 
108-29). 

The officers found Matthews’ wallet lying underneath 
the wire fence on the concrete sidewalk side (Govern- 
ment’s Exhibit No. 3). Inside the wallet was some change, 
15 bus tokens, and Matthews’ address notebook which 
contained his mother’s name and address (Government’s 
Exhibit No. 2) (Tr. Vol. A: 10). Next to the wallet 
about six inches away, the officers found a cigarette 
lighter (Government’s Exhibit No. 4). Within three feet 
of these items, the officers found a Colt .44 caliber re 
volver, which was identified by Thorne as similar in all 
respects to the one used in the robbery (Government's 
Exhibit No. 1) (Tr. 112-18, 117-18. 123). 

Detective Mattis repeated his testimony before the jury 
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(Tr. 120-29), and the trial court admitted Government’s 
Exhibit Nos. 1+4 in evidence over appellant’s objection. 


F. The Out-of-Court Identification 


On cross-examination, appellant elicited from complain- 
ant Thorne that after the robbery he next saw appellant 
less than five days later at 11:00 a.m. on October 7, fol- 
lowing appellant’s arrest for the stolen car (Tr. 13-17, 
102-04). 

Thorne was brought to the Court of General Sessions 
by Officers Mattis and Eager to see if he could identify 
some suspects the police had arrested. Thorne was taken 
to the lockup behind the courtroom. Two men were 
brought out, one at a time. The officers did not say any- 
thing to Thorne when these men were brought out. Thorne 
looked at both these men and then walked to where the 
officers were waiting. They asked him if he could iden- 
tify either of the two men. Thorne said he could and 
walked back with the officers to the second man, appellant 
Slater, and positively identified him as one of the robbers. 
Thorne told the officer he could not identify the first man; 
this man was not Jerry Matthews (Tr. 13-17, 104). 

Appellant also testified concerning this identification 
procedure. He said that he was confronted by another 
bus driver under these same conditions who failed to 
identify him. Appellant confirmed that Thorne did iden- 
tify him at the Court of General Sessions (Tr. 50). 

Appellant did not examine Officer Mattis concerning 
the identification procedure employed, although he had 
ample opportunity to do so both in and out of the jury’s 
presence. 

Because appellant testified that he was with Jerry 
Matthews during the entire evening of the offense, the 
trial court permitted the government to recall Thorne in 
rebuttal to testify as to his lineup identification of Mat- 
thews as the gunman in the robbery (Tr. 99-101). 

Thorne testified that he was taken to the Receiving 
Home about 2:00 p.m. on October 7, where he viewed a 
lineup of six Negro youths. All six were about the same 


9 


age, height and description and all were dressed in a T- 
shirt and gray trousers. Thorne identified one of these 
youths, Jerry Matthews, as the robber who held the gun 
on him during the offense (Tr. 98-99, 101-04). 


G. The Court’s Instructions 


The trial court instructed the jury that it was to con- 
sider the instructions as a whole and apply them to all 
the facts. The jury was told to consider “any inferences 
which were reasonably deducible” from the testimony of 
witnesses and other evidence. With respect to witnesses, 
the court instructed the jury to consider “the reasonable- 
ness or the unreasonableness of the testimony, the prob- 
ability or the improbability of the testimony SS othe: 
opportunity or lack of opportunity the witness may have 
had to observe or to hear any of the things to which he 
testified” (Tr. 152-54). 

On identity, the court charged: 


Now, the identity of a defendant as the person 
who committed the crime is an element of every 
crime. As such, the burden is on the Government 
either by direct or circumstantial evidence to prove 
beyond a reasonable doubt not only that the crime 
was committed but also that the defendant on trial 
was the one who committed it, or aided and abetted 
and participated in it. 

In weighing the testimony of a witness as to iden- 
tity, the possibility of human error or mistake, the 
possible likeness or similarity of objects or clothing 
or persons are elements that you should consider. 
Consider, too, the opportunity that the witness may 
have had to observe the defendant and the length of 
his observation. (Tr. 159). 


Earlier in the trial, the court alerted counsel to pre- 
pare proposed instructions, if they so desired. Appellant’s 
counsel indicated he had written some out (Tr. 46-47). 
However, appellant’s counsel did not present these pro- 
posals to the court until after the court had given its 
charge and inquired if there was anything further coun- 
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sel desired. Appellant’s attorney stated that he was 
“satisfied” with the court’s instructions as given, but 
asked to put his proposals on the record (See court jacket 
in Criminal No. 14-66). The trial court reviewed each 
of these proposals and either rejected them or indicated 
he had already covered them in substance (Tr. 168-70). 

Defendant's request for instruction No. 13 read as 
follows: 


13. Since the identification of the defendant by 
the bus driver is crucial to the government’s case, 
the jury should weigh very carefully the fact that 
the only person who has made an identification of 
defendant in connection with the charged crimes is 
the bus driver. The jury should consider, when it 
weighs the evidence, the fact that the bus driver did 
not pick defendant out of a lineup, but that he iden- 
tified defendant only when the latter was produced 
by a detective in the General Sessions cellblock. The 
jury should further consider the fact that having 
made the initial identification in General Sessions, 
the driver would find it much easier to make a sub- 
sequent identification at the District Court trial. 


The trial court ruled that “Thirteen has been covered 
by the identity charge” (Tr. 170). Appellant’s counsel 
did not object to any of the court’s rulings on his re 
quested instructions, including No. 13. It should be noted 
that in his closing argument, appellant’s counsel argued 
the substance of this requested instruction No. 13 to the 
jury and urged them to consider the circumstances under 
which Thorne identified appellant in determining whether 
to credit this identification (Tr. Vol. A: 12-13). The 
jury by its verdict obviously rejected appellant’s argu- 
ments (Tr. 170-72). 


RULES INVOLVED 


Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


* * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
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thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. * * ° 


Rule 52(b), Federal Rules of Criminal Procedure, pro- 
vides: 


(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


Appellant’s failure to object on any ground to the ad- 
missibility of the complainant’s trial identification of him 
precludes his raising such an objection on due process 
grounds for the first time in this Court. In any event, 
considering the totality of the circumstances surround- 
ing the identification procedure as well as this witness’ 
opportunity to observe and recall his assailants, the re- 


volver, and the getaway car, it cannot be said that the 
procedure employed herein was “so impermissibly sugges- 
tive as to give rise to a very substantial likelihood of 
irreparable misidentification.” Simmons v. United States, 
390 U.S. 377, 384 (1968); Stovall v. Denno, 388 U.S. 
293, 302 (1967). 


II 


The trial court did not commit plain error in denying 
appellant’s requested instruction No. 18, which dealt with 
the identification procedure, where a) the request was 
made after the court had given its charge, b) appellant 
expressed satisfaction therewith, ¢c) the court’s ruling 
that the requested instruction was covered by its identity 
instruction was not objected to below, and d) the re 
quested instruction improperly isolated only one fact con- 
cerning the identification procedure and included a state- 
ment of fact which was not supported by the record. 
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poet 


The trial court did not err in admitting the revolver 
into evidence where a) the complainant, Thorne, who had 
considerable familiarity with guns, identified this unusual 
revolver as being similar in all respects to the one pointed 
at him by appellant’s accomplice, Jerry Matthews, during 
the holdup, b) appellant and Matthews, who was identi- 
fied by Thorne in an unimpeachable lineup, were arrested 
together less than five days after the robbery after they 
fled from a stolen car, and ¢) the revolver was recovered 
a few hours after and in the area of their arrest in close 
proximity to Matthews’ wallet, which contained his note- 
book and 15 bus tokens. 


ARGUMENT 


I. Appellant may not attack, for the first time on appeal, 
the out-of-court identification of him by Thorne on due 
process grounds. In any event, the record clearly 
shows that the identification procedure employed here- 
in did not deprive appellant of due process of law. 


Appellant complains for the first time on appeal that 
the complainant Thorne’s in-court identification of appel- 
lant should have been excluded on the alleged ground that 
it was the product of an out-of-court identification pro- 
cedure which offended appellant’s right to due process of 
law. This contention should be rejected both because it 
was not raised below and because it lacks merit. 

No attempt was made by appellant to exclude Thorne’s 
identification of him at trial on any ground. No objec- 
tion was made when Thorne positively identified appel- 
lant in court as the robber who took the money and change 
carrier from him. Indeed, the fact of and the circum- 
stances surrounding the pre-trial identification were 
brought out by appellant on cross-examination in an un- 
successful effort to discredit Thorne’s courtroom identifi- 
cation and to create a reasonable doubt that appellant was 
a participant in this crime. This was the thrust of ap- 
pellant’s counsel’s closing argument to the jury. 
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Having failed in his sole purpose in exploring this evi- 
dence at trial, appellant may not now, for the first time 
on appeal, object to the admissibility of this evidence on 
due process grounds. The total absence of objection to 
this testimony below effectively deprived the government 
of an opportunity to defend the fairness of the identifi- 
cation procedure with facts and argument or to establish 
the independent basis for Thorne’s identification. Appel- 
lant may not ignore these considerations and press a due 
process complaint here. See e.g., Schmerber v. California, 
384 U.S. 757, 765 n.9 (1966) ; Fuller v. United States, 
No. 19,532, D.C. Cir., November 20, 1967, at 24-25; 
United States v. Indiviglio, 352 F.2d 276 (2d Cir. 1965) 
(en banc), cert. denied, 383 U.S. 907 (1966) ; compare 
(Roosevelt) Wright v. United States, No. 20,153, D.C. 
Cir., January 31, 1968, at 6; ( Calvin F.) Smith v. United 
States, No. 20,773, D.C. Cir., June 7, 1968. 

In any event, the record herein clearly does not sup- 
port a contention that the identification procedure con- 
ducted in this case was “so unnecessarily suggestive and 
conducive to irreparable mistaken identification” that 
appellant was denied due process. Stovall v. Denno, 388 
U.S. 293, 302 (1967). The Supreme Court has stated 
that “a claimed violation of due process of law in the 
conduct of a confrontation depends on the totality of the 
circumstances surrounding it.” Ibid. In a more recent 
decision dealing with a claim that a photographic iden- 
tification denied an accused of due process, the Court set 
forth standards for resolving such a claim, which we 
submit are equally applicable to the instant situation. In 
Simmons v. United States, 390 U.S. 377, 384 (1968), 
the Court stated: 


The danger that use of the technique may result in 
convictions based on misidentification may be sub- 
stantially lessened by a course of cross-examination 
at trial which exposes to the jury the method's poten- 
tial for error. We are unwilling to prohibit its em- 
ployment, either in the exercise of our supervisory 
power or, still less, as a matter of constitutional re- 
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quirement. Instead, we hold that each case must be 
considered on its own facts, and that convictions 
based on eyewitness identification at trial following 
@ pretrial identification by photograph will be set 
aside on that ground only if the photographic iden- 
tification procedure was so impermissibly suggestive 
as to give rise to a very substantial likelihood of 
irreparable misidentification. (Emphasis added.) 

The inquiry, then, is not simply whether the conditions 
surrounding the extrajudicial identification were sugges- 
tive but whether, if suggestive, were they justified under 
the circumstances, and, if not, whether they gave “rise 
to a very substantial likelihood of an irreparable mis- 
identification.” 

Here, any suggestibility present in the identification 
procedure employed by the police at which appellant was 
identified at the Court of General Sessions was substan- 
tially minimized by the fact that Thorne was shown two 
men, one at a time, before he picked appellant. The fact 
that Thorne told the officers that the other man was not 
one of the robbers despite the fact that he was held up 
by two men shows that this witness was not influenced 
by any suggestiveness inherent in this procedure. Final- 
ly, appellant himself testified that another bus driver 
failed to identify him at this time under these same con- 

itions. Hence, appellant’s assertion (Appellant’s Brief 
at 17-18, 25) that the police suggested to Thorne that 
he identify appellant in order to confirm their own con- 
clusions of his guilt is completely unfounded. Nowhere 
in his brief does appellant mention the exhibition to 
Thorne of the second man or the failure of the other bus 
driver to identify appellant. 

Decisions of the Supreme Court and this Court have 
made it clear that a lineup is not the only identification 
procedure which comports with due process. Individual 
confrontations between witnesses and defendants, com- 
monly called “showups”, which were far more suggestive 
than the procedure employed here, have been sustained 
against due process attacks under varying circumstances. 
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Stovall v. Denno, supra; Wise v. United States, —— US. 
App. D.C. —, 383 F.2d 206 (1967) ; Kelly and Isaac 
v. United States, No. 20,538, D.C. Cir., March 11, 1968 
(unreported opinion). We submit that the procedure 
employed here is less suggestive and a more reliable test 
of the accuracy of a witness’ identification than the photo- 
graph identification procedure criticized in Simmons v. 
United States, supra at 386 n.6. Here the witness was 
shown more than one individual, as in a photo identifica- 
tion, but this was “a corporeal identification, which is 
normally more accurate,” Ibid., and which avoids the 
time differentials and reproductive distortions inherent in 
mugshots or photographs. 

Nor can the procedure used here be considered unnec- 
essary under the circumstances. Appellant was already 
in the Court of General Sessions, presumably to be ar- 
raigned on the stolen vehicle charge. Under the liberal 
release provisions of the Bail Reform Act of 1966. 18 
U.S.C. § 3146, the police could reasonably expect that ap- 
pellant would soon be released thus making any later 
corporeal identification difficult, if not impossible, to ar- 
range. Hence, the mere fact the identification took place 
in the lockup behind the courtroom does not ipso facto 
render it prejudicial. The fact that the police exhibited 
two men to the bus drivers and that one driver was un- 
able to identify appellant, however, unquestionably shows 
the good faith of the officers and the fairness of the pro- 
cedure they employed. 

Moreover, in this case there is little likelihood of “ir- 
reparable misidentification.” Thorne had ample oppor- 
tunity in a lighted bus to observe appellant as he bent 
in front of this witness to the metal box, removed the 
change carrier from the rack next to the bus driver, and 
took the bills directly from Thorne. Thorne was observ- 
ant enough to note the caliber and other details of the 
revolver Matthews pointed at him. This revolver was 
found near Matthews’ personal property in the area where 
he and appellant were arrested earlier on October 7, 1965. 
This cool-headed and precise witness was also careful to 
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note the color, make, year, and model of the auto in which 
the robbers fied. Such an auto was found abandoned later 
that evening one block from and opposite a short cut 
leading to Matthews’ home. Lastly, Thorne identified 
Matthews as the gunman at a lineup the fairness of which 
is unquestioned. Appellant admitted that he was with 
Matthews the entire evening of this offense. “Taken to- 
gether, these circumstances leave little room for doubt 
that the identification of [appellant] was correct, even 
though the identification procedure employed may have 
fallen short of the ideal.” Simmons v. United States, supra 
at 385-86. 


Il. The trial court’s instructions, in which appellant ex- 
pressed satisfaction, were correct. The failure to give 
an additional, improper instruction suggested by appel- 
lant did not amount to plain error affecting substantial 
rights. 

Appellant’s counsel expressly stated that he was “satis- 
fied” with the court’s instructions as given. It was only 
thereafter that he submitted his proposals for the court’s 
consideration, including his requested instruction No. 13 
dealing with the identification procedure. The court re- 
viewed this request and ruled that it had been covered by 
its identity charge. Appellant’s counsel did not object to 
this or any other ruling on his proposed instructions. 
Under these circumstances, appellant is precluded from 
raising such an objection for the first time on appeal. 
Rule 30, Fed. R. Crim. P.;? Kelly v. United States, 124 


? Appellant’s alibi defense was insubstantial. He failed to corrobo- 
rate his own testimony by calling any of the eleven or more people 
he knew and claimed were with him at the Matthews’ home at the 
time of the robbery. Indeed, his attorney advised him not to call 
Mrs. Matthews who was subpoenaed and present in the court- 
house during trial. This factor also supports the likelihood of the 
correctness of Thorne’s identification from a due process viewpoint. 
See (Roosevelt) Wright v. United States, supra at 3. 


? Rule 30 provides in pertinent part: 


* * * No party may assign as error any portion of the charge or 
omission therefrom unless he objects thereto before the jury 
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U.S. App. D.C. 44, 361 F.2d 61 (1966) ; Robertson v. Unit- 
ed States, 124 U.S. App. D.C. 309, 364 F.2d 702 (1966) ; 
Williams v. United States, 116 U.S. App. D.C. 131, 321 
F.2d 744, cert. denied, 375 U.S. 898 (1963) ; Villaroman 
v. United States, 87 U.S. App. D.C. 240, 184 F.2d 261 
(1950). 

Moreover, the failure to give this requested instruction 
No. 13 was not plain error. Rule 52(b), Fed. R. Crim. 
P. The court’s charge as a whole, including the charges 
on witnesses and identity, emphasized to the jury that 
it must carefully evaluate the eye-witness’ identification 
based on his opportunity to hear and see the various facts 
to which he testified. The identity instruction more than 
adequately fulfilled the requirements of the guidelines set 
forth by this Court for such instructions in (Robert 8.) 
Jones v. United States, 124 U.S. App. D.C. 83, 88, 361 
F.2d 587, 542 (1966). 

Also, appellant’s proposed instruction, we submit, was 
improper because it stressed the single fact that the out- 
of-court identification took place in the Court of General 
Sessions cellblock, but totally ignored all the several other 
facts, enumerated in our preceding argument, which 
demonstrated the fairness and lack of suggestibility of 
the procedure employed. Finally, there was no testimony 
which would support the proposition that Thorne’s court- 
room identification was based solely on his out-of-court 
identification and not on his independent recollection of 
appellant from the time of the offense. Appellant’s posi- 
tion, therefore, if allowable at all, is more properly the 
subject of closing argument, which was exactly the tactic 
relied on by appellant’s counse] in his closing argument. 
Under these circumstances, the trial court did not com- 
mit plain error by denying this requested instruction. 
See Scurry v. United States, 120 U.S. App. D.C. 374, 
347 F.2d 468 (1965); Cf. (Roosevelt) Wright v. United 
States, supra at 3-4 n.5. 


retires to consider its verdict, stating distinctly the matter 
to which he objects and the grounds of his objection. * * * 
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Ill. The trial court did not err in admitting the revolver 
into evidence. 


While it is conceded that a prima facie showing of 
identity of a weapon and its connection with the crime 
and the accused is necessary as a foundation to warrant 
its admission in evidence, clear, certain and positive proof 
of identity and connection are not required. Circumstan- 
tial evidence may establish its connection with the crime 
and the accused just as circumstantial evidence may es- 
tablish other elements of a crime. The rule has been suc- 
cinctly stated in this way: 


Objections to the lack of positive identification, or 
to the sufficiency of the evidence identifying the arti- 
cle in question or connecting it with the accused or 
with the crime, such as the objection that a consid- 
erable length of time elapsed after the crime before 
the weapon or instrument was found, or that in the 
interval third persons may have had access thereto, 


or that it was tampered with, go to the weight, or 
probative force, of the evidence rather than to the 
admissibility of the article. 22A CJ.S., § 712, at 
961-63. 


In this case, we submit, the circumstances were suffi- 
cient to justify a reasonable inference that the revolver 
found at the scene of Matthews’ and appellant’s arrest 
less than five days after this offense in close proximity 
to Matthews’ wallet which contained his notebook and 15 
bus tokens was the same revolver Matthews pointed at 
Thorne during the course of the robbery while appellant 
took the bills, coins and tokens. Thorne, who was thor- 
oughly familiar with firearms, identified this revolver 
(Government’s Exhibit No. 1) as being similar in all 
aspects to the one pointed at him. He particularly noted 
its unusual caliber, age, design and coloration. This 
weapon was found between five and seven hours after 
the arrest of the two men identified by Thorne as being 
his assailants in the area where they had fled from the 
police after abandoning a stolen car. The gun, wallet, 
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notebook and tokens were found within three feet of each 
other near the fence these suspects jumped in their flight. 
Whether someone other than Matthews placed the gun 
in this area, which is not a public thoroughfare but an 
access to the entrance of two or three row houses, be- 
tween the early morning hours of 1:30 and 8:30 a.m., 
was for the jury, not the trial court, to decide. Reason 
and logic would appear to support the inference that the 
pistol grip was broken when it struck the concrete side- 
walk while Matthews was jumping the fence rather than 
when someone else placed it there sometime thereafter. 
Since appellant testified he was with Matthews the entire 
evening of the crime, Thorne’s identification of both Mat- 
thews and this gun create a strong inference that his 
identification of appellant as the other robber was correct. 

This Court has recently rejected a similar contention 
where the identification of the gun by the victim and the 
circumstances linking the weapon to the appellant were 
not nearly as strong as these factors in this case. Robin- 
son v. United States, No. 20,487, D.C. Cir., June 28, 1967 
(per curiam). Other federal and state courts of appeals 
have rendered similar decisions in analogous situations. 
United States v. Montalvo, 271 F.2d 922 (2d Cir. 1959), 
cert. denied, 361 U.S. 961 (1960) (narcotics); State v. 
Poffenbarger, 249 Iowa 480, 87 N.W.2d 441 (1958) (bag 
containing two pistols and ammunition); State v. Knoz, 
236 La. 461, 107 So.2d 719 (1958) (revolver) ; Chase v. 
State, 415 P.2d 213 (Okla. Cr. 1966) (shotgun); State 
v. Kieon, 93 R.I. 290, 175 A.2d 284 (1961) (gun). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
WILLIAM M. COHEN, 
Assistant United States Attorneys. 
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